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The Truths of 40B 
 
 
With the proposed repeal of Chapter 40B potentially on the ballot in November 2010, it is 
important to provide factual information on the law and its accomplishments.  Recently, 
some misinformed residents have distributed false and misleading information in editorials 
and on web sites.  This document seeks to clarify some of the common misconceptions about 
Chapter 40B. 
 
Chapter 40B was enacted in 1969 to address local zoning and land use restrictions that make 
it impossible or economically infeasible to build affordable housing under existing local 
zoning.   Numerous studies have found that it is these types of restrictions (e.g. large-lot 
zoning and the prohibition of multifamily housing) that are responsible for high housing 
costs, low levels of housing production, increasing sprawl, and population declines in 
Massachusetts.1  Today, less than 1.5% of the land area in eastern Massachusetts is zoned for 
multi-family housing development as of right.  On average, more than an acre of land is now 
required for every new housing unit produced in eastern Massachusetts (the equivalent to a 
football field).2  The law also provides for a goal of 10% affordable housing in each 
community.   Communities below this threshold are subject to the provisions of Chapter 40B. 
 
Some people assume Chapter 40B involves all affordable housing in the Commonwealth.    
Chapter 40B has always been viewed as one important tool among many to expand housing 
choices for Massachusetts residents.  Non-profit and for-profit developers produce most of 
the affordable housing in the larger cities using an array of state and federal government 
subsidy programs, as has been the case for decades.3   These cities, such as Boston, 
Cambridge, New Bedford, Worcester, and others, do not use Chapter 40B because their local 
zoning enables affordable housing to be built.  In fact, these same cities exceeded the 10% 
affordable housing threshold prior to the passage of Chapter 40B. 
 
Therefore, Chapter 40B is primarily a tool that is needed for suburban communities that have 
very restrictive local zoning.  Even in the suburbs, Chapter 40B is one option among many 
that is needed.  Housing experts have long advocated for a variety of strategies, such as 
inclusionary zoning, adaptive reuse of existing buildings, revitalization of public housing, 
passage of the Community Preservation Act, rental assistance for tenants, homebuyer 
education and counseling, and many others. 4     
 
What follows are some of the most common myths about Chapter 40B. 
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Myth #1:   40B hasn’t created much affordable housing.  

Reality:  Over 1,000 developments with more than 56,000 units (including over 29,000 
for low and moderate income households) have been built or begun construction using 
40B.  Another 160+ plus projects with 10,900 units with approved CPs are in the 
pipeline (have not yet begun construction).5 
 
Additional Facts: 
 

• Chapter 40B has been critical to the production of affordable housing, particularly 
outside cities.  In communities below 10%, it was responsible for 83% of all new 
units added to the state’s subsidized housing inventory between 1998 and 2002.6  This 
trend has continued, with 40B accounting for 71% of the new units added in Greater 
Boston (excluding Boston) between 2003 and 2006.7   

 

• 40B has also played an important role in expanding the supply of market rate 
housing, accounting for 34% of all new permitted units outside of Boston in the 160 
communities comprising Greater Boston between 2002 and 2006, including nearly 
80% of all new rental housing.8 

 

• Ninety percent (90%) of all municipalities that have permitted affordable housing 
have used the comprehensive permit at least once (excluding 8 cities that have never 
used 40B, 32 small communities with no subsidized housing and 25 with subsidized 
inventories consisting entirely of home rehabilitation projects and group homes).  

 

• Opponents try to minimize the importance of 40B production by saying that it has 
created only 3 units per year, per town.  This misuse of statistics is a typical way to 
transform a big number into a small number (55,000 divided by 40 years divided by 
351=4).   Using that same approach, we might say that all affordable housing 
programs (starting with federal public housing in the late 1930s) have only produced 
11 units per year per city or town (about 263,000 units divided by 70 years divided by 
351). 
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Myth #2:   Massachusetts is 49th out of 50 states in housing affordability, which means 
that 40B has not worked.9 

Reality:   Massachusetts is widely considered to be the one of the leading states in 
the country in addressing the housing needs of low and moderate income residents and 
Chapter 40B is a valuable tool that gives our state this distinction.10  Housing is 
expensive in Massachusetts for many reasons, including the fact that housing supply 
has not kept pace with housing demand—particularly for working families.  
 
Additional Facts: 
 

• Economists have shown that Massachusetts is one of the highest cost states for 
housing because our production of new housing has lagged behind the demand for 
housing, especially during the decade of the 1990s.11   

 

• Opponents of 40B often cite a 2006 study by the National Low Income Housing 
(NLIHC) about high housing costs in Massachusetts and then try to confuse people 
by asserting that Massachusetts is the worst in the country in providing affordable 
housing.  The National Low Income Housing Coalition has issued a letter requesting 
that this misleading information be corrected.12  As the NLIHC noted in their letter, 
the “49th place” assertion is based on the state’s “housing wage,” which measures the 
state’s market rate rental housing costs, excluding  units with below market rents and 

newly developed units, and is not adjusted for local income levels.  It points outs, 
however, that “to correctly assess the affordability of the state’s core rental market” 
one must compare local housing costs with local income levels.  On that basis, 
Massachusetts is more affordable for renters than many jurisdictions.13  The NLIHC 
states:  “The conclusion you are drawing, however, that Massachusetts low income 
housing policies, including 40B, are a failure, is not supported by the data you cite.” 

 

• Despite high housing costs, 2005 Census data demonstrates that Massachusetts is 
doing a superior job in producing affordable housing for low income renters.  A 
recent analysis of 2005 Census data found that Massachusetts was the fourth best 
state nationwide in terms of housing affordability for extremely low income renters 
(those with incomes at or below 30% of area median) and was above the national 
average in providing affordable housing for very-low income renters as well. 14   

• In 2006, the U.S. Department of Housing and Urban Development recognized 
Chapter 40B as a “national model” for reducing barriers to affordable housing.15  A 
number of other studies have also concluded that programs such as Chapter 40B 
“offer the best hope for overcoming land use regulatory limitations on affordable 
housing.”16  A June 2009 study highlighted Chapter 40B as an important tool for 
communities trying to meet smart growth and smart energy goals.17 
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Myth #3:   40B doesn’t serve the people who really need affordable housing.   

Reality:  40B serves households with a broad range of needs, including the elderly, 
people with disabilities, municipal employees and households with and without 
children.  Most of the affordable units are accessible to households with incomes well 
below $52,000.18  
 
Additional Facts: 
 

• A recent survey of households purchasing affordable homeownership units found that 
typical occupations include: health care (nurses, medical assistants, therapists, dental 
assistants), educators (teachers, counselors), retail employees, construction trades 
(carpenters, plumbers, mechanics), office management (administrative assistants), 
financial services (book-keepers, payroll managers, accounting), human services, and 
other occupations critical to our state’s workforce.  Additionally, a significant portion 
of the homeowners are retirees. 19   

 

• 40B regulations allow a 70% local resident preference, and communities use this 
provision to provide housing for municipal employees, current residents, displaced 
former residents, and renters who want to own their home. 

 

• Just under 70% of the 24,400+ affordable rental units created or under construction 
using 40B to date are reserved for or affordable to households with incomes at 50% 
of median or lower ($40,600 or below for a household of three in Greater Boston) and 
just under 80% are reserved for or affordable to households with incomes at or below 
60% of median ($48,720 or below for a household of three in Greater Boston). 20 

 

• Similarly, most of the almost 4,600 new affordable homeownership units built or 
under construction are priced to be affordable to households with incomes equal to 
70% of area median income (or approximately $52,100 for a family of three in 
Greater Boston).  This translates into a maximum sale price of approximately 
$170,000 for a three bedroom home, which is 44% below the July 2009 statewide 
median sale price ($305,000) for a single family home (new or old).21   

 

• While 40B regulations and various subsidy programs set minimum affordability 
requirements, some towns have negotiated greater affordability from developers.  
Towns can increase affordability by making land available at little or no cost or by 
expediting development approvals in exchange for deeper affordability.  A number of 
communities have used these options. 

 

• 40B market rate units also expand housing opportunities within communities.  A 
2007 study found that the market rate ownership units in 40B developments are 
typically priced at $280,000 to $450,000, often making them among the most 
affordable new housing in the community.22  Similarly, 40B developments have 
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played an important role in maintaining or increasing the supply of rental housing in 
suburban communities, many of which have lost units to condominium conversions in 
recent years.  

Myth #4:   40B is a waste of taxpayer dollars. 

Reality:  In recent years, most 40B developments have provided affordable housing 
without the use of any taxpayer dollars and these developments provide substantial 
property tax revenue to local cities and towns. 
 
Additional Facts: 
 

• To date, 40% of the 40B units built or under construction have been developed 
without state or federal housing funds, but the percentage has risen dramatically in 
recent years as the availability of state and federal subsidy funds has fallen.  While all 
units built prior to the mid-1980s used state and federal grants and loans, today the 
majority do not.  For example, approximately 90% of the 40B units produced in 
Greater Boston between 2003 and 2006 were built without state nor federal grants or 
loans, relying primarily on density bonuses and other regulatory waivers, combined 
with income mixing, to create affordability.23  

 

• In most cases, 40B developers pay for the cost of constructing and maintaining public 
infrastructure associated with their developments. 

 

• Many 40B developers also contribute funds for local improvements and amenities 
unrelated to their projects (e.g. donating conservation land, providing unrestricted 
funds for town use, funding water conservation programs), effectively subsidizing 
local taxpayers.  These contributions are negotiated during the 40B application 
process and become permit conditions. 

 

• Without 40B, we would need more tax dollars to produce affordable housing. 

Myth #5:   The level of affordability in 40B developments has fallen over the years so 
40B should be repealed. 

Reality:  During the early years of 40B’s existence (1970s and early 1980s), deep 
subsidies were available from the federal government to build housing for very low 
income families and were often 100% low income developments.  For the most part, 
these subsidies are no longer available and policymakers and housing experts believe 
that a mixed income approach is generally preferable. 
 
 



 6 

Additional Facts: 
 

• Because of the lack of deep government subsidies, in more recent years 40B 
developments are mostly mixed-income (for example, 75% market rate and 25% 
affordable) and rely on a combination of smaller subsidies and revenues from the 
market rate units to make it economically feasible to create the affordable units.   

 

• The older federal subsidy programs that led to 100% very low income developments 
have not been active for decades.  This includes funding to build new public housing 
and Section 8 developments. 

Myth #6: Towns would provide affordable housing on their own without 40B. 

Reality:  Local land use restrictions mean most towns have no effective mechanism to 
permit the construction of new affordable housing without 40B.  Local planners report 
that rezoning sites for affordable housing uses, which requires two-thirds vote at town 
meeting, has been extremely difficult to achieve. 
 
Additional Facts: 
 

• Less than 1.5% of the land area in the region is zoned for multi-family housing 
development by right and much of that land is already developed.  The vast majority 
of Massachusetts communities have “down-zoned” and the amount of land required 
for each new housing unit is now triple what’s required in southern and western 
states.  As a result, more than an acre of land is required on average for every new 
housing unit produced in eastern Massachusetts.24 

 

• 40B regulations have encouraged many towns to develop housing plans, adopt 
inclusionary zoning, and create local funding mechanisms such as the Community 
Preservation Act (CPA).  This renewed interest largely occurred because of the 
increased activity under 40B.   Since 2003, 89 communities have created housing 
plans - 71 are still current.25 

 

• The state’s Planned Production Program illustrates the challenge of developing 
affordable housing without 40B.  Despite plans to use a variety of approaches to 
create affordable units, 32 of the 34 communities that have met annual production 
goals at any time since 2002 have done so entirely through 40B (one town used 40B 
and inclusionary zoning and one used a housing rehabilitation program). 



 7 

Myth #7:   Inclusionary Zoning is a better alternative to 40B. 

Reality:  Chapter 40B is, in effect, a form of inclusionary zoning, but is more effective 
than local programs because it is more flexible and has led to significantly more 
affordable housing. 
 
Additional Facts: 
 

• National studies have found that inclusionary zoning can be a useful tool for 
producing affordable housing in strong markets but alone cannot produce the number 
and types of affordable units that states and regions need. 26 

 

• While over 118 cities and towns in Massachusetts27 have inclusionary or incentive 
zoning programs (broadly defined to include optional programs and special 
negotiated arrangements), many for over 20 years, to date these programs have 
produced fewer than 1,800 units28 statewide for households with incomes at or below 
80% of median. This is equal to 6% of the number of affordable units (29,000+) 
permitted under Chapter 40B to date.  Over 60% of the inclusionary production has 
occurred in just six municipalities:  Boston and Cambridge (about 800 units), 
Newton, Lexington, Brookline, and Somerville (over 300 units).  About 35 other 
communities have used optional or mandatory inclusionary zoning to authorize 
another 700 affordable units (including at least four communities with programs 
limited to age-restricted projects) and communities re-using state hospital sites.  

 

• The relatively low number of units produced under these programs in most 
communities to date is due in part to the design of the local programs.  Many make 
the provision of affordable units optional and others allow cash payments in lieu of 
units.  Some are limited to just a handful of locations or have very large minimum 
land requirements (e.g. 30 acres, 100 acres).  Some are limited to senior housing.  
Most set the percentage of affordable units required at 10% or less and some serve 
higher income groups than 40B.  
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Myth #8:   Now that towns are adopting 40R, we don’t need 40B. 

Reality:  Like inclusionary zoning, Chapter 40R provides yet another way to create 
affordable housing through the reduction of zoning barriers.  However, the number of 
affordable housing units produced through this method is likely to be very limited if 
Chapter 40B is repealed and municipalities lose the incentive to support new 
production. 
 
Additional Facts: 
 

• As of August 2009, twenty seven (27) communities have adopted 40R ordinances or 
bylaws and received final approval from the State for 40R districts.  At full build-out, 
these 27 districts allow the development of about 9,800 housing units including about 
2,100 affordable units.  To date, however, only 1,027 units (including 521 affordable 
units) have been built or are in construction.  Other projects have been approved but 
delayed by market conditions.  

 

• Chapter 40B has played an important role in stimulating the creation of many of the 
approved 40R districts.  At least 10 of the 27 districts involve projects where the 
developer initially filed (or considered filing) for approval under Chapter 40B.  While 
the agreement by developers to switch from 40B to 40R provides significant financial 
benefits to municipalities, it comes at a significant cost to the State treasury and 
taxpayers.  In the first 27 districts, the 40R zoning payments alone for the units 
associated with five former 40B projects will exceed $5 million, costs that the State 
would not have incurred under 40B. 

 

• Much of 40R’s attractiveness lies in the promise of payments to municipalities, but a 
reliable funding mechanism for 40R has yet to be established.  

Myth #9:   Buy-downs of existing homes are a much more effective way to create 
affordable housing than 40B. 

Reality:  Buy-downs of existing homes are one strategy to increase affordable housing, 
but it has many limitations, can be expensive, especially in high-cost states like 
Massachusetts, and does not replace the need to increase the housing supply. 

Additional Facts:  

 

• First, in most communities it will cost $100,000 per unit or more in government 
subsidy, not $20,000-$30,000 as some claim.29  In either case, we would need 
additional revenue from taxes to achieve this goal.  Second, it is difficult to achieve 
scale and create enough housing opportunities.  Third, many municipalities are not in 
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the position to purchase and hold the properties and perform renovations before 
conveying them to first-time homebuyers.  Fourth, it doesn’t address the need to 
expand our overall housing supply during tight market periods. 

Myth #10:   Developers make huge profits on 40B developments. 

Reality:  40B differs from conventional development in that developers are subject to 
legally binding profit restrictions which limit their return on investment on rental 
developments and limit profits in excess of costs for home ownership.   
 
Additional Facts: 
 

• Developers must provide audited financial statements to the subsidizing agency, 
which must be conducted by an independent Certified Public Accounting firm using 
standards of the American Institute of Certified Public Accountants.30  

 

• The state issued extensive new guidelines in 2005 and again in 2007 and 2008 to 
provide specific procedures for conducting audits after the developments have been 
completed and for reviewing these audits when they are submitted to the state.  There 
are now specific rules regarding allowable project costs and revenues, such as land 
value, related party construction expenses, direct construction costs, developer’s 
overhead, brokerage commissions, lotteries, or sales of market rate units to related 
parties.   

 

• Developers must use a pre-qualified accounting firm from a published list maintained 
by DHCD31 and a pre-qualified appraisal company. 

Myth #11: 40B is not needed in moderately priced towns that are already densely built.   

Reality:  Restrictive zoning exists in moderately priced towns, not just in wealthy towns. 
 
Additional Facts: 
 

• A study of zoning restrictions in place in 2004 in 187 communities within 50 miles of 
Boston found many of the towns with the most restrictive zoning are moderate 
income communities. 32  For example, six of the ten communities that do not allow 
multifamily housing as of right had median household incomes below the area 
average, as did two-thirds of the communities that don’t allow cluster zoning. 33 



 10 

Myth #12:   Most 40B Projects are Proposed in Less Affluent Communities   

Reality:   While opponents to 40B often claim that most projects are proposed in “blue 
collar” communities, citing communities such as Billerica, Chelmsford and Milford, 
analysis does not support that claim.  The reality is that projects are proposed in 
locations where there is job growth and housing demand and where projects are 
feasible based on land costs and going rents or housing prices, but as of right zoning 
precludes affordable development.  These locations often have household incomes above 
the state or metro area median. 

• Since 40B began, the 40 most affluent communities in Greater Boston (top quartile in 
terms of median household income in 2000) have approved at least 230 
comprehensive permits for over 13,800 units, while the 40 communities in the third 
income quartile have approved 179 permits for about 12,350 units. 

• The same holds true for permits and units approved in the past 10 years (over 140 
CPs approved for 9,800 units in the top quartile compared to 119 permits for about 
8,800 units in the third quartile communities) even though the more affluent 
communities are smaller on average (about 5,200 year round housing units in 2000 
compared to about 6,500 in the third income quartile communities).   

Myth #13: 40B hasn’t done much to provide affordable housing in the wealthy towns 
with large lot zoning. 

Reality:  Since the enactment of 40B, every one of the 10 most affluent towns34 in 
Greater Boston (Weston, Dover, Carlisle, Sherborn, Sudbury, Wellesley, Wayland, 
Concord, Winchester and Lincoln) has approved the construction of low-income 
housing, through either 40B (46 projects approved, two more in litigation) or local 
zoning adopted as an alternative to 40B.  
 
Additional Facts: 

 

• The 33 cities and towns in the top quintile in Greater Boston, in terms of median 
household income, have an average of 6 approved comprehensive permit projects 
each (the average for all communities statewide is less than 3 and the average for the 
other 229 communities with approved projects is 3.5). 

 

• Every community within I-495 now has some affordable housing as a direct result of 
40B.  Thirty five years ago, only 61% of these towns had some affordable housing 
(63 of 161 had no affordable housing). 
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Myth #14:   40B subverts local planning. 

Reality:  Housing Appeals Committee decisions have always respected local zoning and 
master plans that legitimately provide for affordable housing (e.g. the Hingham, 
Pembroke and Barnstable decisions).35   
 
Additional Facts: 
 

• There is nothing stopping communities from developing master plans to manage 
growth in their communities and many have done so in recent years. 

 

• Recent regulations give additional weight to local master plans and in recent years the 
State has provided funding and technical assistance to dozens of communities to 
develop comprehensive plans.   

 

• Projects initiated locally and approved by local elected officials under the Local 
Initiative Program (LIP) have accounted for (22%) of all 40B projects since 1990. 

 

• Planned production regulations adopted in 2002 also give towns a way to control   
40B approvals as long as they increase their affordable housing supply at a reasonable 
pace.  Since 2003, 89 communities have received DHCD approval for their housing 
production plans and 34  have been “certified” one or more times, meaning they 
produced enough affordable housing in a year to be “appeal-proof” for 1-2 years.  
(Seventy one communities currently have approved plans as of mid-September 2009.) 

Myth #15:   40B allows inappropriate development on environmentally-sensitive land. 

Reality:  40B developments are subject to the same state environmental rules as all 
other developments, such as the Wetlands Protection Act and Title V septic regulations, 
and local conservation commissions must review all 40B developments. 
 
Additional Facts: 
 

• 40B developments may request waivers only from local environmental rules that are 
stricter than state requirements and Massachusetts is recognized as having excellent 
environmental laws and enforcement in place. 

 

• Exemptions from local environmental rules must be justified on a case-by-case basis; 
40B projects are not automatically exempt.  If there are septic or wetlands concerns, 
separate approvals may be required from the local Conservation Commission or 
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Board of Health.  For larger developments with private sewage treatment facilities, 
the state Department of Environmental Protection is the permitting entity. 

 

• 40B projects are typically subject to more environmental review than conventional 
subdivision developments.  Any legitimate planning, public health, or safety issue 
may be addressed in the local public hearing process and can be the subject of permit 
conditions regardless of whether that issue is addressed by local bylaws.  

 

• Many 40B developments in recent years have actually helped towns increase their 
supply of permanently protected open space, as developers have agreed to permit 
conditions that put permanent restrictions on undeveloped portions of their properties 
and require land donations for conservation purposes.36 

Myth #16:   40B creates unfair financial burdens on towns.   

Reality:  Local budget and growth management pressures result from many factors 
that are completely unrelated to 40B, ranging from municipal health and pension costs 
to increases in school-age population due to the turnover of existing housing stock from 
older homeowners to younger families with children. 
 
Additional Facts: 
 

• Recent studies37 have shown that the “population growth associated with new housing 
is not inevitably followed by increased demand for services and higher municipal 
costs” and the marginal cost of adding demand to some service systems, particularly 
those with excess capacity, can be very low.   

 

• In the case of school costs, a 2007 UMass Donahue Institute study38 found that 
“enrollment is not the most significant factor driving increases in school costs”, with 
costs rising steeply both in communities with declining enrollments and increasing 
enrollments.  (Statewide, enrollment fell by 2.9% between fiscal year 2000 and 2009, 
while net school spending rose by 51%.).39 

 

• This same UMass Donahue Institute study (2007), which examined 40B 
homeownership developments concluded:  “In general, the eight case study projects 
did not have measurable marginal impacts on public services in their municipalities.  
There were no discernable public safety and general municipal service impacts from 
the developments.”40 



 13 

Myth #17:   The Housing Appeals Committee almost always sides with the developer. 

Reality:  The Housing Appeals Committee (HAC) is a state administrative agency, not a 
court.  The vast majority of cases are withdrawn or settled without a decision.  It has 
ruled in favor of the developer in only 23% of the decided cases. 
 
Additional Facts: 
 

• Between 1970 and 2006, the Housing Appeals Committee received 534 appeals.  Of 
those, approximately 70% were withdrawn or settled without a HAC decision.  It 
ruled in favor of the developer in 128 cases (23%) over this 36-year period. 

 

• The percentage of local decisions appealed to the HAC has fallen steadily over the 
years.  Of the 480 developments built statewide under 40B since 2000, only 12% (56) 
were approved after appeals to the HAC.41 

 

• In Greater Boston, 77 HAC cases were filed and closed between 1999 and 2005.  Of 
those, 27 were withdrawn or dismissed.  Of the remaining 50 cases, the HAC upheld 
the ZBA in 20 cases (including 13 cases where the ZBA denied the permit) and 
settlements were reached in the other 28 (including 24 denials).  Ultimately, only 10 
projects initially denied by the locality were built.42   

Myth #18: Towns have plenty of affordable housing - it’s just not counted on the state’s 
housing inventory. 

Reality:  Even moderately-priced suburbs have experienced huge increases in housing 
few towns in Eastern Massachusetts have median home prices below $225,000 and the 
median price exceeds $350,000 in most Greater Boston communities.43   
 
Additional Facts: 
 

• The median gross rent in Massachusetts has risen by 36% since 2000 and rents for 
new movers in Greater Boston have increased 55% since 1998, with the 40th 
percentile fair market rent for a two bedroom now exceeding $1,350.44  (The FY2009 
fair market rent of $1,345 is scheduled to rise to $1,357 on October 1, 2009.) 

 

• Older, existing homes are not necessarily occupied by lower income households.  
Census data indicates that almost half (46%) of the state’s 232,000 owner-occupied 
single family homes, mobile homes and condominiums valued below $200,000 in 
2005 were occupied by households with incomes above $50,000, including 24%  by 
households with incomes above $75,000.45  Even when lower cost units are occupied 
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by low and moderate income households, without use restrictions there is no 
assurance that they will continue to be affordable.   

 

• Towns that want to make their lower cost units “count” on the Subsidized Housing 
Inventory can do so by acquiring those units (or entering agreements with landlords) 
and renting or selling them to low and moderate income households under long-term 
use restrictions that meet DHCD affordability and fair housing requirements.  A 
number of communities have begun such programs, but it is difficult to create 
affordable housing this way absent subsidy funding and municipal capacity.   

Myth #19: It’s impossible to meet the 10% affordable housing goal under 40B. 

Reality:  Currently, 101 communities have reached or are close to reaching the 10% 
goal or are temporarily appeal-proof.  
 
Additional Facts: 
 

• Currently, 51 communities are above the 10% threshold, more than double the 
number in 1997 (24).  

• Another 3 are appeal proof under the 1.5% general land area minimum standard   

• Seven more communities are temporarily appeal proof (for 1-2 years) because they 
have increased their subsidized housing count by a number equal to at least 0.5% of 
their year round housing count in the past year or two. 

• Another 40 communities are close to reaching the 10% goal, with current 40B 
percentages ranging from 8% to 9.9%.   

 

• The 51 communities that have passed the 10% threshold include 32 that were below 
10% in 1997a  (including 24 in Greater Boston).  They include cities and towns in 
every county in the state except Barnstable and Nantucket.   

 

• Most of the 32 communities that reached 10% within the past ten years are suburbs; a 
few are small cities.  They include Bedford, Boxborough, Burlington, Canton, 
Concord, Danvers, Dedham, Framingham, Franklin, Georgetown, Hadley, Holbrook, 
Hudson, Lexington, Mansfield, Marlborough, Natick, North Reading, Peabody, 
Pembroke, Quincy, Raynham, Revere, Stockbridge, Stoughton, Templeton and 
Westborough.  

 

• Almost all of the communities with very low percentages are small rural communities 
in central and western Massachusetts.46   
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Myth #20: Because of the way 40B units are counted, towns aren’t able to make any 
progress towards the 10% goal. 

Reality:  Since 1997, 27 towns have increased their percentages of affordable housing by 
more than five percentage points and another 32 have raised their percentages by 3-
4.99 points. 

Additional Facts: 

 

• Among the towns with the greatest percentage increases are:  Abington, Acton, Ayer, 
Bedford, Boxborough, Chester, Chesterfield, Concord, Danvers, Dedham, 
Georgetown, Hadley, Marlborough, Marlborough, Middlefield, North Reading, Oak 
Bluffs, Pembroke, Plainfield, Randolph, Raynham, Savoy, Stockbridge, Templeton, 
Tewksbury, Wales, Westborough and Wilmington. 

 

• Over the years, numerous changes have been made to 40B regulations which allow 
for the counting of more units on the subsidized housing inventory.  This includes:   
market rate units in rental developments; DMH and DMR group homes; accessory 
apartments; homeowner rehabilitation units; locally initiated units such as Habitat for 
Humanity homes; the ability to count units prior to issuance of a building permit; and 
many others. 

Myth #21: The “Expiring Use” problem shows 40B doesn’t work.  Virtually all of the 
affordable units built under 40B will be lost by 2010. 

Reality:  The expiring use problem (the end of long-term use restrictions) stems from 
the design of federal housing programs in the 1960s through the mid-1980s and has 
very little to do with 40B.   
 
Additional Facts: 
 

• Less than 8% of the 953 developments in the state’s expiring use database used 
comprehensive permits, as many were built before 40B’s constitutionality was 
established in 1973 or were built in cities that don’t use comprehensive permits.   

 

• Rather than creating an expiring use problem, Chapter 40B has been a legal tool to 
prevent expiring use properties from becoming market rate.  In 2002, the State 
Supreme Judicial Court ruled that when a comprehensive permit does not specify the 
length of time housing units must remain below market, by law, 40B projects must 
remain affordable for as long as the housing does not comply with local zoning.  This 
means most expiring use projects that used 40B will be required to remain affordable 
even after their subsidy restrictions expire.47 
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• Current 40B practices limit the likelihood that newer projects will lose their use 
restrictions.  ZBAs began requiring affordability in perpetuity as a condition in their 
comprehensive permit decisions in the mid-1990s and now most do so routinely.   

 

• The State has also taken steps to ensure that projects approved under 40B are not lost 
through foreclosure.  In 2006, it developed a standard deed rider for homeownership 
units that survives foreclosure.48  The state has also instituted procedures to help 
ensure that homeownership units remain deed restricted upon resale to a new owner. 

Myth #22: Towns don’t get any help navigating the 40B process. 

Reality:  Towns are automatically offered grants from the Massachusetts Housing 
Partnership (MHP) and other assistance when site approval letters are issued.   
 
Additional Facts: 
 

• MHP provides technical assistance grants to make expert consultants available to help 
cities and towns review and respond to applications for comprehensive permits.  To 
date, over $1.3 million in grant funds has helped over 110 communities review 215 
proposed developments.  Other communities have received payments from 40B 
developers to fund a professional consultant outside the MHP process.  

 

• With this aid, many municipalities and developers have successfully negotiated 
positive outcomes.   Reasonable conditions based on legitimate local concerns are 
generally upheld by the Housing Appeals Committee. 

Myth #23:   40B violates Proposition 2-1/2 because it is an “unfunded mandate.” 

Reality:  40B developments are subject to the same property tax assessment rules as 
projects with affordable units that are built without comprehensive permits.   
 
 
Additional Facts: 
 

• The Local Mandate Law, passed as part of the Proposition 2 1/2 ballot initiative, 
requires the State to reimburse cities and towns for any new state laws, rules or 
regulations that impose any direct service or cost obligation upon a city or town, 
unless the municipality votes to accept the aforementioned law, rule or regulation.   
The law is triggered if a review by the State auditor, at the request of a locality, 
determines that a law imposes un-reimbursed costs.  It only applies to laws that took 
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effect on or after January 1, 1981.  Chapter 40B is “exempt” from this law because, 
like hundreds of other state laws, it was enacted prior to 1981. 
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Myth #24:   40B is unregulated and developers can get away with whatever they want. 

Reality:  40B is a highly regulated process. 
 
Additional Facts: 
 

• Over 300 pages of 40B regulations and guidelines were developed over the years 
covering all aspects of the permitting process and post-construction review and 
monitoring.   

• In February 2008, DHCD codified and consolidated these in a single regulation (760 
CMR 56) that also incorporated many of the hundreds of Housing Appeals 
Committee and court decisions that have shaped 40B policies.  In July 2008, it issued 
updated and consolidated guidelines (84 pages).  The regulations and guidelines are 
available online, and the guidelines contain links to additional explanatory materials. 

 

•  The application and approval process for 40B involves an extensive public hearing 
process.  The developer must pay for “peer review” studies of engineering, site 
planning, traffic impact, environmental review, and other areas.   If a permit is issued, 
it will typically contain 30-50 conditions, far more than typical subdivision permits. 

 

• The updated regulation and guidelines reflect the many additions and updates to the 
program that occurred between 2000 and 2007, including: 

  
HAC regulations (16 revisions adopted 2001-2003)           25 pages 

 New England Fund Guidelines (2003)   20 pages 
 Standard Regulatory and Monitoring Agreements (2003)    49 pages 

HAC Guideline changes (2004) 3 pages 
MHP Local Review and Decision Guidelines (2005) 24 pages 
MassHousing Site/Final Approval Checklists (2003-2006)  13 pages 
Smart Growth Guidelines (2006) 6 pages 
Universal Deed Rider (2006) 16 pages 
Planned Production Guidelines (2006) 6 pages 
Lottery Guidelines (2003, 2006)  6 pages 

Cost Certifications Guidelines (2007)  55 pages 
Updated LIP Guidelines (2007) 112 pages 
Application for LIP comprehensive permit (2007) 19 pages 
 

• 40B opponents claim that “once the land is 40B permitted, developers can do almost 
anything they want, for instance changing the plan from rental to owner-occupied, 
thus boosting their profits.”49  This is untrue.  Any material change in permit 
conditions must be approved by the Zoning Board of Appeals.  After receiving a 
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comprehensive permit, the developer must obtain a building permit from the local 
building inspector and a certificate of occupancy prior to residents moving into the 
development. 

Myth #25: Two-thirds of what has been added to the subsidized housing inventory has 
not been done through Chapter 40B. 

Reality:  Since 2001, excluding the cities over 10% that do not use 40B, 57% of the 
housing units added to the subsidized inventory were the direct result of 40B.  The 
other units primarily include group homes (Department of Mental Health and Mental 
Retardation), the rehabilitation of existing homeownership units, and the conversion of 
existing properties to affordable housing. 
 
Additional Facts:   
 

• At the urging of many municipalities, in 2003 the state allowed group homes to count 
on the subsidized housing inventory.  If these group homes are excluded (most of 
which were added retroactively), 80% of the units added to the subsidized housing 
inventory since 2001 outside the cities over 10% were the direct result of 40B.50   

Myth #26: Communities are being told there is no funding for projects that would 
consist entirely of 100% affordable units to lower income families earning 
below 50% of median income. 

Reality:  The Department of Housing and Community Development holds competitive 
funding rounds each year to create and preserve more affordable housing for low 
income households.   Therefore, it is highly unlikely that state officials would say “there 
is no funding for projects consisting of 100% affordable units” because these types of 
developments are funded on a regular basis. 
 
Additional Facts:   
 

• Funding from the following programs are available each year:  Affordable Housing 
Trust Fund; federal low income housing tax credit program; state low income housing 
tax credit program; Housing Innovations Fund; Facilities Consolidation Fund; 
Housing Stabilization Fund; Capital Improvement and Preservation Fund; 
Community-Based Housing Program; Commercial Area Transit Node Program; 
Transit Oriented Development Bond Program; Project-Based Section 8 Vouchers; 
and many others.  
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• Several federal agencies, including the U.S. Department of Housing and Urban 
Development (HUD) and the U.S. Department of Agriculture’s Rural Housing 
Service (RHS) also hold annual funding rounds. 

Myth #27: 40B drives up the price of land. 

Reality:  State guidelines require that land value be limited to the appraised value of the 
property under the existing zoning without a 40B permit.   The appraisal must be done 
by an independent appraiser approved by the state.51  There is absolutely no evidence 
that 40B developments have driven up the price of land. 

Myth #28:   The American Planning Association has called 40B “the most regressive 
planning legislation in the nation.” 

Reality:  The APA has referred to the Chapter 40A zoning law as one of the most 
regressive in the country, not Chapter 40B.52  Chapter 40A is a completely different 
zoning statute.  The Massachusetts APA issued a letter requesting that the Coalition to 
Repeal 40B remove this false information from its web site. 

Myth #29: The 40B statute doesn’t require communities to make 10% of their housing 
affordable.53  This was just made up by DHCD through regulations. 

Reality:  Chapter 40B states that local decisions on comprehensive permit applications 
can be appealed to the Housing Appeals Committee (HAC) if a community is below 
10% and hasn’t met other land area thresholds.  Specifically, it allows developers to 
appeal local decisions on a comprehensive permit application to the HAC if there is a 
question as to whether the local decision is “consistent with local needs”.   
 
Section 20, Paragraph 3, of Chapter 40B clearly states that the local decision “shall be 
consistent with local needs…in a city or town where (1) low or moderate income housing 
exists which is in excess of ten percent of the housing units (italics added) reported in the 
latest federal decennial census of the city or town or on sites comprising one and one half per 
cent or more of the total land area zoned for residential, commercial or industrial use, or (2) 
the application before the board would result in the commencement of construction of such 
housing on sites composing more then three tenths of one percent of such land area, or ten 
acres, whichever is larger, in any one calendar year…”   
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Myth #30: DHCD Regulations Allow Chapter 40B to be Used to Build a Wal-Mart, 
liquor store or movie theatre within a comprehensive permit project  

Reality:   Under DHCD regulations adopted in response to a State Supreme Judicial 
Court decision54 in November 2007, a comprehensive permit project “may contain 
ancillary (italics added) commercial, institutional, or other non-residential uses, so long 
as the non-residential elements of the Project are planned and designed to:  (a) 
complement the primary residential uses, and  (b) help foster vibrant, workable, livable, 
and attractive neighborhoods consistent with applicable local land use plans (italics 
added) and state sustainable development principles. 
 
Additional Facts 

• Planners define ancillary use as “a subsidiary or secondary use or operation connected 
to the main use of a building or piece of land. For example, an ancillary use may be 
an office supply store (retail) in an area otherwise zoned for offices.” 55   

• Legal analyses56 of the SJC decision clearly outline its limits, describing it as 
permitting “limited mixed-use elements in 40B developments”.  They note that the 
Ipswich development proposed a day-care center, a bank and a coffee shop as well as 
housing.  In this case, the commercial elements were all allowed uses as of right and 
the Ipswich ZBA extended only extended dimensional (setback) relief to those uses as 
well as the housing.   The SJC noted that the legislature intended 40B to be applied 
with more “flexibility” and that “[e]xtending that flexibility to allow an incidental 
commercial component under the umbrella of the comprehensive permit...serves to 
further the development of needed affordable housing.” (Emphasis in the decision). 
Accordingly, the SJC concluded that “when commercial use is permitted on the 
property to be developed under the local zoning bylaw... the board...has [the] 
authority” to override dimensional requirements for an incidental commercial use that 
is to be part of the 40B project.  

• These legal analyses point out that the SJC also stated that “[i]f the proposed housing 
development were a pretext for commercial development, there would have been a 
reason to challenge the board’s decision.”  

Myth #31: Each 40B Unit Costs Local Taxpayers $30,000-$50,000 over Ten Years57 

Reality:  Studies of 40B developments have found that many such projects provide a net 
fiscal benefit to municipalities.  When opponents of 40B claim that each unit developed 
under Chapter 40B imposes municipal costs that exceed the taxes and fees generated by 
the unit by $30,000-50,000 a year, they cite two organizations.58  One authored a 2000 
study59 for a conservation group in the State of Washington on the incremental cost of 
providing public facilities when a single family home is developed that found that it is 
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impossible to generalize about such costs because every location is unique.  That study 
also found that “compact development should result in fewer costs to local government 
over the sprawling alternative” and cited a study by the second group urging zoning 
reform, especially around density, and a streamlined approval process for compact 
projects, to reduce sprawl. 60  
 
Additional Facts:   
 

• A 2007 study by the University of Massachusetts Donahue Institute looking at the 
impact of eight 40B mixed-income homeownership developments found that in 
general they “did not have measurable marginal impacts on public services in 
their municipalities.  There were no discernable public safety and general 
municipal service impacts from the developments.”61 (As noted earlier, 
developers are generally responsible for developing and maintaining local roads, 
building school bus stops, etc.) 

• The 2007 University of Massachusetts study also found that an accurate 
accounting of fiscal impacts requires an assessment of marginal, rather than 
average costs, over time.  Rather than looking at schools costs associated with a 
given unit at one point it time, school costs should be recognized as applying to 
all units, as the number of students in a given unit fluctuates as children age.  

• A 2004 study for the Town of Plymouth also points out that in discussions of 
municipal costs associated with residential development, that  “average costs” 
disguise the differences between different types of residential growth and that 
“sprawling growth of single family homes on large lots bring higher costs in town 
services...” 62 
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